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Practice Profile

He's part sleuth, part account-
ant, and part banker, Put it all
together and you've got one savvy
solicitor.

Nearly a dozen years ago, Grand
Rapids attorney Phillip §. Stenger
got hooked and hag since earned
himself a national — and interna-
tional — reputation running re-
ceiverships for the Securities and
Exchange Commission, as well as
the courts. He has helped un-puz-
2le Ponzi schemes and ferret out
millions of dollars for unwitting
investors in cases both here and in
the Cayman Islands.

Upon graduating from Wayne
State University Law. Schuol,
Stenger began his career at the
now-disnantled Grgnd Rapids
firm of Clary, Nantz, Wood, Hof
fiug, Rankin & Caoper in 1988,

After a brief sojourn in a two-

man shop, he and his wife,
Suzanne, founded Stenger &
Stenger, P.C., in 1994. Since the
birth of their fifth child six months
ago, lis wife no longer practices,

but Stenger continues to fight for.

creditors’ rights and has even
started a side business as a class
action claimg administrator.

As if that weren’t enough, he has
also authored the first receivership
resource book to be published in
the last quarter century and plans
to complete a sequel this year,

While his work is certainly re-

warding, it isn't always easgy. For
example, his self-titled "Cash for
Title” case — which aired on CBS
News-"60 Minutes” — pretty well
sums up what his practice is all
about.

"We had to figure out what peo-
ple invested and what they got
back,” he recalled, noting that not
everyone was exactly forthcoming

PriLiir 8. STENGER
Receiverships offer creative,
flexible resolutions

about what had been returned to
them.

“They figured, ‘how's this guy
ever going to know?” he recounted.
“That’s where all the forensic ac-
counting work I've done paid off. I
could usually figure out what they
got back.” .

pions cause of creditors

Can you explain what a
« receivership is?

It's quite similar to what
.happens in bankruptcy,
whers the court selscts.a person to
take over an estate. However, it of-
ten comes about as the result of a
business not being profitable and
the investors wanting a change of
regime so they can get their mon-
ey back.

When you enter a case in
« the role of receiver, what
exactly do you dof

Ouee I'm sppeinted by the
«eourt, I start off by trying te
stabilize the business. I physically
go to the business where [ size up
the employees to get an idea of
who's part of the problem and
who's part of the sclution. I want
to know as soon as possible whom

Cantinued on page 8

Gentinued from page
I should keep and whom I can trust.
Next, [ want to secure the recovds be-
cause, if there’s futurs litigation, the
records often become the most important
estate asset. During the first few weelw, it's
-wsually a full-blown crisis because the
checlbook is frequently overdrawn and I've
got to figure out how I'm going to make
payvoll, how I'm going to pay the rent.
What's difficult is coming up with the
cash to keep the business running long
enough to evaluate the business' potential.
In some cases, ['ll report to the court that
there was nothing to save and that the
business should be liquidated because it
was not operating at a profit. In other cas-
es, | report to the court that we've had suc-
cesa in stabilizing the business and turning
it around and we recommend it will be
sold. You've got to figure all this out pretty
quickly, because once a receiver is in, it's
hard for any business to be profitable.

Q Soundg like there's a lot going on.

That's not all. At the same tims

.you're trying to do all these things.

you've doing what I call marshalling your
assets. There might be non-business as-
gets that you must track down and iden-
tify for the benefit of the estate. You're
looking for real estate, personal property,
cars, bank accounts and things that have
been purchased with the business’ asssts.
Maybe someone toolt the money and put it
in the names of other people or velatives.
You need to identify that and either try to
voluntarily get it back from people or oth-
er businesses or sue them to get it back.
In some of these cases you have to do a
fair amount of litigation. A lot of times,
yott bring in as much or more in litigation
than you do by selling assets.

The records are just eritical — banl
P «records, accounting records, cash re-
ceipts and disbursements — and you look
at where the money went. Follow the
monsy.

We also do public record searches to
find what the principles received to pur-
chase sssets and try to figure out how
they could have done that. Could they
have gotten that money on their own or
was it lilely from assets of the estata? The
moat important thing is to look for suspi-
cious transactions.

What are some important things to
« kiiow about this line of legal work?

A In my view it's a very viable alter-
«native to bankruptey. If aclient is a
creditor of a business and they don't be-
lieve the business is doing right by them
they'll immediately run into bankruptey
court, but they should consider receiver-
ship. I think there would be very few
times that a receivership couldn't work as
well or better than a bankruptey.

Q Why is it better?

A It's not going to be better in all in-
«stances, but a receiver will have al-
most all of the legal tools that a bank-

How does a receiver get paid?
« Do you get a percentage of what
you recover?

A No. I get paid out of the assets of the
.estate and 1 get paid on an hourly
basis. 1t's straight across the board.

What would you sey is your biggest
» case?

A I'll call it the "Cash for Title” case.
«The principles raised about $300
million from investors promising them a-4
percent return. People theught they were
investing iu a chain of stores called Car
Title Lending, where cust '8 can pawn
their car title and get a high interest,
short term loan. The pawn shop keeps the
title and you get to keep driving your car.
That was the underlying business and
that's where they raised $300. million.
The problem was that very little of the
money actually went into the business. A
Securities and Exchange Commission in-
vestigation concluded the business —
with 28 stores in seven states and 50 em-
ployees — was nothing more than a Ponzi
scheme. Moreover, these criminals were
also partners in an airport and an air-
plane charter business in Atlanta, Ga.
We filed a lawsuit sgainst the main per-
petrators and I was appointed receiver.

“Receiverships are a spectrum, On the one end, there is
definitely a criminal act and on the other end Is just poor
manageiment, clearly no criminal or evil intent.”

— Grand Rapids attorney Phillip 5. Stenger

Are we talking about situations
« where someone has done something
eruminal or Just when a business has
gone belly up?

Both really. You'll see receiverships
« where it's a situation very similar to
a bankruptey whers it's just a business
gone bad. 1t's almost like a spectrum. On
the one end, there is definitely a criminal
act and on the other end is just poor man-
agement, clearly no eriminal or evil in-
tent. And somewhere in between, there
could be a situation where there may not
be sullicient evidence to show criminality,
but if you aslk the creditors they'll tell you
the business owners are craoks.

How do-you go about tracking
« down hidden assets?

ruptey trustee will have. For example, you
can get a corollary to an automatic stay in
a receivership and you can take discovery.
You have all of those arrows in your
quiver that you have in bankruptcy court.
But the difference is it's not nearly as pro-
cedurally intensive ag a bankrupicy.

Q How so?

k]
In a bankruptey you have the bank-
« ruptcy vode and an inunense amount
of rules that are set up to cover every sit-
uation. All of those rules take, in mauny
cases, extra work — and extra work. cre-
ates more fees for the estate. With a re-
ceivership, I think there is much more
flexibility to tailor the procedural aspects
of the receivership to the case at hand. You
are going to end up with lower adminis-
trative costs than in a similar bankruntey.

We traced nearly $12 million to approxi-
mately 50 compéaniss they had set up off-
shore in the Cayman Islands. The courf
there appointed me and the partner in

-charge at Brnst & Young in the Cayman

Islands as liquidator or receiver for these
companies.

We had our work cut out for us. After
becoming receiver, we literally had no

. money:.in, the banltandthus, couldn’t.

make payroll for eithier the airport or the
car title business. We had to trace assets,
find bank accounts, and secure real estate -

* all over the country and around the world.

We filed a whole bunch of lawauits.

At the end of the day, we're guing te
male distributions-of cluse to $80 million .
to investors. We're proud of that because
in most Ponzi schemes investora get back
little more than pennies on the dollar
back. In our case, investors will get close
to 60 percent of their money:

What de you like best about tius
« type of work?

1lilte the variety. Every receivership
. essentially requires me to first act
as a general business law attoruey and as
a businessman in trying to sssess the
business, turn it around, or sell it, or all of
the above. I like the asset tracing and
marshalling part.of it. You are scting like
a detective, trying to find out whera it all
went. And I like the litigation aspect —
once you've done the forensic part there’s
getting it back. This part requires a huge
amount of creativity figuring out who you
have claims against, how teo bring those
claims, what court you bring them in, and
your litigation strategy.

Then, of course, there's the claims ad-
ministration part. You've got & big pot of
monsy and you've got to figure out who it
belongs to and the fairest way to distrib-
ute it. That’s the part when you really feel
you've done some good for people:

How did you decide on this
« particular field?

It was a coincidence or a play on a
+lot of different things, and my back-
ground prepared me well for the field. My
undergraduate degree was in accounting
and receivership work revolves around
accounting. Early on in my practice, my
time was divided between handling cred-
itor's rights cases — which essentially
boils down fo trying the recover assels
from ather parties — and business.

In 1994, a gentleman named Lewis
Mosburg, who is now a principal at our
firm, got involved in an SEC case in De-
troit because they needed a receiver for an
cil and gas company. He brought me in as
his chief counsel. That was a fairly signif-
icant gase, which led to others and it went
from there.

— BY DENISE G. CALLARAN
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