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*1 CURRENTLY PENDING BEFORE THE COURT IS THE RESPONDENT BARRY T. JORDAN'S MOTION
FOR NEW TRIAL AND/OR TO ALTER OR AMEND JUDGMENT REGARDING PETITION No. 24 (Doc.
337) AND MOTION FOR STAY REGARDING PETITION No. 24 (Doc. 337). THE COURT NOW
RULES ON THE MOTIONS.

I. PROCEDURAL AND FACTUAL BACKGROUND

AMERICAN ASSETS LIMITED TRUST (" AALT" ) WAS PLACED IN RECEIVERSHIP IN THE ABOVE
ENTITLED ACTION BECAUSE IT HELD LEGAL TITLE, AS THE TRUSTEE OF VARIOUS TRUSTS, TO
CERTAIN REAL PROPERTIES WRONGFULLY ACQUIRED WITH INVESTOR FUNDS. THE PROPERTY THAT IS
SUBJECT TO THE RECEIVER'S PETITION NO. 24 IS A SINGLE FAMILY RESIDENCE LOCATED AT
10620 NORTH 84TH STREET, SCOTTSDALE, ARIZONA (HEREINAFTER THE " 84TH STREET
PROPERTY" ), WHICH IS LEGALLY DESCRIBED AS FOLLOWS: LOT 6, SUNDOWN RANCH ACRES,
ACCORDING TO BOOK 74 OF MAPS, PAGE 39, RECORDS OF MARICOPA COUNTY, ARIZONA. TITLE
TO THE 84TH STREET PROPERTY WAS ACQUIRED IN THE NAME OF AALT, AS TRUSTEE FOR THE
EAST MARICOPA HOLDING TRUST (" EMHT" ), PURSUANT TO A WARRANTY DEED DATED APRIL
24, 2001. IN AN APPARENT ATTEMPT TO COMPLY WITH THE DISCLOSURE REQUIREMENTS OF
A.R.S.Fle 33-404, THE WARRANTY DEED STATED THAT THE BENEFICIARY OF EMHT WAS
AALT.==




EN1. MR. JORDAN MAINTAINS THAT THE WARRANTY DEED CONTAINS A SCRIVENER'S ERROR
REGARDING THE BENEFICIARY OF EMHT. HE ARGUES THAT, PURSUANT TO EMHT'S TRUST
AGREEMENT, THE ACTUAL BENEFICIARY OF EMHT 1S THE ROBERT MIiLLS TRUST (" RMT" ). HE
FURTHER MAINTAINS THAT THE BENEFICIARY OF RMT 1s CROWN OIL AND GAS (" COG" ), AND
THE BENEFICIARIES OF COG ARE JORDAN'S TWO MINOR CHILDREN. ULTIMATELY, JORDAN CLAIMS,
THE BENEFICIAL OWNERS OF THE PROPERTY ARE HIS MINOR CHILDREN.

UPON DISCOVERING THE 84TH STREET PROPERTY HAD BEEN TITLED IN THE NAME OF A
RECEIVERSHIP ENTITY, THE RECEIVER RECORDED A NOTICE OF LIS PENDENS ON THE 84TH STREET
PROPERTY TO PROVIDE FULL NOTICE TO ALL CONCERNED THAT THE ASSETS OF AALT HAD BEEN
PLACED IN RECEIVERSHIP. ON SEPTEMBER 6, 2006, THE RECEIVER, AS HOLDER OF LEGAL AND
EQUITABLE TITLE TO THE PROPERTY, FILED A PETITION NO. 24, PETITION FOR INSTRUCTIONS
REGARDING PROPERTY LOCATED AT 10620 NORTH 84TH STREET, SCOTTSDALE, ARIZONA ("
PETITION NO. 24" ), FILED UNDER THE CLERK'S DOCKET NO. 305.THE RECEIVER'S PETITION
REQUESTED THAT THIS COURT AUTHORIZE HIM TO SELL THE 84TH STREET PROPERTY, DISTRIBUTE
THE PROCEEDS TO CERTAIN CREDITORS, THEN DISTRIBUTE ANY REMAINDER TO EITHER JORDAN'S
MINOR CHILDREN, THE PARTIES FOR WHOM THE PROPERTY IS ULTIMATELY HELD, OR TO THE
RECEIVERSHIP ESTATE. ON OCTOBER 2, 2006, THE COURT ENTERED ITS FIRST ORDER RE:
PETITION NO. 24, DOCKET NO. 312, GRANTING THE RELIEF REQUESTED BY THE RECEIVER.

ON OR ABOUT OCTOBER 12, 2006, JORDAN FILED HIS RESPONSE TO PETITION NO. 24 AND
MOTION TO RELEASE PROPERTY, DOCKET NO. 317, ARGUING THAT THE PROPERTY WAS NOT A
RECEIVERSHIP ASSET AND THAT THE PROPER REMEDY WAS TO RELEASE THE PROPERTY FROM THE
RECEIVERSHIP TO HIM. THE SAME DAY, JORDAN ALSO FILED A MOTION TO SET ASIDE ORDER
REGARDING PETITION NO. 24, DOCKET No. 316.

ON DECEMBER 18, 2006, THE COURT ENTERED AN ORDER VACATING ITS FIRST ORDER RE:
PETITION NO. 24, DOCKET NO. 330, AND SET THE MATTER FOR AN IN COURT HEARING. ON
JANUARY 9, 2007, THE PARTIES JOINTLY FILED THE STIPULATED FACTS RE: PETITION NO. 24,
DOCKET NO. 333, IDENTIFYING RELEVANT FACTS TO WHICH THE PARTIES STIPULATED. ALSO ON
JANUARY 9, 2007, THIS COURT HEARD ORAL ARGUMENT FROM COUNSEL FOR THE PARTIES
REGARDING PETITION NO. 24.

*2 THEREAFTER, ON FEBRUARY 8, 2007, THE COURT FILED ITS SECOND ORDER RE: PETITION
NoO. 24, DOCKET No. 336 (THE " JUDGMENT" ), WHICH DIRECTED: (1) JORDAN TO VACATE THE
84TH STREET PROPERTY WITHIN TEN (10) DAYS OF THE ENTRY OF THE ORDER; (2) THE RECEIVER
TO SELL THE 84TH STREET PROPERTY, AND (3) THE RECEIVER TO APPLY THE SALE PROCEEDS TO
CERTAIN CREDITORS AND THEN TO JORDAN'S MINOR CHILDREN. THE COURT FURTHER DIRECTED
THE ORDER TO BE ENTERED AS FINAL JUDGMENT.

ON FEBRUARY 22, 2007, JORDAN FILED A MOTION FOR NEW TRIAL AND MOTION TO STAY,
RENEWING THE ARGUMENTS VOICED IN HIS PREVIOUS PLEADINGS IN THIS MATTER. MORE
SPECIFICALLY, IN THE MOTION FOR NEW TRIAL, JORDAN ARGUES THAT THIS COURT'S JUDGMENT
CONTAINS MANIFEST ERRORS OF LAW BECAUSE IT GRANTS RELIEF TO THE RECEIVER ON CLAIMS
THAT THE RECEIVER ALLEGEDLY HAS NO STANDING OR AUTHORITY TO ASSERT. JORDAN ARGUES
THAT THIS COURT SHOULD INSTEAD RELEASE THE PROPERTY TO HIM.

IT. LEGAL STANDARD AND ANALYSIS
FEDERAL RULE OF CIVIL PROCEDURE 59(A)(2) PROVIDES THAT A NEW TRIAL MAY BE GRANTED IN

AN ACTION TRIED WITHOUT A JURY FOR ANY OF THE REASONS FOR WHICH REHEARINGS HAVE BEEN
GRANTED IN SUITS IN EQUITY IN THE COURTS OF THE UNITED STATES. THERE ARE THREE GROUNDS




FOR GRANTING NEW TRIALS IN COURT-TRIED ACTIONS UNDER RULE 59(A)(2): (1) MANIFEST
ERROR OF LAW; (2) MANIFEST ERROR OF FACT; AND (3) NEWLY DISCOVERED EVIDENCE. BROWN
V. WRIGHT, 588 F.2D 708, 710 (9TH CIR.1978).

RESPONDENT JORDAN ARGUES THAT THE COURT MADE A MANIFEST ERROR OF LAW IN ALLOWING
THE RECEIVER TO ASSERT CLAIMS IN PETITION NO. 24 AS HE HAD NO STANDING TO DO SO.
SPECIFICALLY, MR. JORDAN CONTENDS THAT THE RECEIVER LACKED STANDING TO ASSERT ANY
THIRD-PARTY CLAIMS BECAUSE STANDING ONLY EXISTS FOR A RECEIVER TO ASSERT CLAIMS ON
BEHALF OF RECEIVERSHIP ENTITIES. HOWEVER, AS NOTED BY THE RECEIVER IN HIS OPPOSITION
PAPERS, THE RECEIVER DID NOT PETITION THE COURT ON BEHALF OF ANY THIRD PARTY DESPITE
THE FACT THAT A THIRD PARTY MAY BENEFIT FROM THE RECEIVER'S ACTIONS. PETITION 24 WAS
BROUGHT BEFORE THE COURT BY THE RECEIVER IN HIS ROLE AS RECEIVER FOR THE AALT. AsS
SUCH, THE RECEIVER STEPS INTO THE SHOES OF AALT AND ASSUMES THE RIGHTS AND
OBLIGATIONS THEREOF. SEE SHARPE V. FDIC, 126 F.3D 1147, 1152 (9TH Cir.1997)
(HOLDING THE FDIC AS RECEIVER OF FAILED FINANCIAL INSTITUTION ASSUMED RIGHTS AND
OBLIGATIONS OF THE INSTITUTION). AALT, AND THE RECEIVER BY EXTENSION, IS THE TRUSTEE OF
EMHT. As TRUSTEE FOR EMHT, THE RECEIVER HAS STANDING TO ASSERT CLAIMS REGARDING
THE ASSETS OF EMHT, INCLUDING THE 84TH STREET PROPERTY.

NEXT, MR. JORDAN MAINTAINS THAT NO SUBSTANTIVE RIGHT EXISTS FOR THE RECEIVER TO BRING
A CLAIM AGAINST THE 84TH STREET PROPERTY OR AGAINST MR. JORDAN ON BEHALF OF ANY
RECEIVERSHIP ENTITY. MR. JORDAN ARGUES THAT THE RECEIVER WAS APPOINTED IN SEPTEMBER
OF 2003 TO DEAL WITH INTERNATIONAL FUNDING ASSOCIATION (" IFA" ) FUNDS, BUT THAT DID
NOT GIVE HIM ANY RIGHTS OR DUTIES AS A SUCCESSOR TRUSTEE OF AALT. MR. JORDAN STATES
THAT, IN THE INSTANT CASE, THE ORDER APPOINTING RECEIVER DID NOT MAKE THE RECEIVER A
SUCCESSOR TRUSTEE OF AALT, TRUSTEE OF THE PROPERTY OWNER EMHT, BUT ONLY AUTHORIZED
CERTAIN ACTIONS TO DEAL WITH IFA FUNDS.

*3 CLEARLY, THE RECEIVER HAS NO PERSONAL SUBSTANTIVE RIGHTS IN THE PROPERTY, BUT
STANDING IN THE SHOES OF AALT, THE TRUSTEE OF EMHT, THE RECEIVER MAY ASSERT THE
SUBSTANTIVE RIGHTS OF THE TRUST WITH REGARD TO THE PROPERTY.CENTRAL STATES PENSION
FunD v. CENTRAL TRANSP., INC., 472 U.S. 559, 570 (1985) (HOLDING " [UJNDER COMMON
LAW OF TRUSTS, ... TRUSTEES ARE UNDERSTOOD TO HAVE ALL SUCH POWERS AS ARE NECESSARY
OR APPROPRIATE FOR THE CARRYING OUT OF PURPOSES OF THE TRUST" ). AS POINTED OUT BY THE
RECEIVER, PURSUANT TO THE EMHT'S TRUST AGREEMENT, IN MANAGEMENT OF THE TRUST AALT
MAY " INVEST AND RE-INVEST, LEASE, RENT, MORTGAGE, INSURE, REPAIR, IMPROVE OR SELL ANY
OF THE REAL AND PERSONAL PROPERTY OF THE TRUST AS THE TRUSTEE DEEMS ADVISABLE." IT IS
AXIOMATIC THAT A SETTLOR MAY, AS EMHT DID, AND VERY FREQUENTLY DOES, GRANT TO ITS
TRUSTEE A POWER OF SALE OF PART OR ALL OF THE TRUST PROPERTY. IN ADDITION, A TRUSTEE
GIVEN AN EXPRESS, FULL POWER OF SALE IN A TRUST AGREEMENT, SUCH AS THE ONE EXECUTED
BETWEEN AALT AND EMHT, IS NOT REQUIRED TO GET THE PERMISSION OF THE COURT OR THE
BENEFICIARY TO DISPOSE OF REAL PROPERTY. SEE STEVENS V. NATIONAL CITy BANK, 544
N.E.2D 612, 616 (OHIO 1989). FURTHERMORE, THE TRUST AGREEMENT GAVE AALT THE
POWER TO " INITIATE OR DEFEND, AT THE DISCRETION OF THE TRUSTEE, ANY LITIGATION
AFFECTING THE TRUST." IT IS UNDISPUTED THAT AALT IS THE NAMED TRUSTEE OF EMHT. IT IS
ALSO UNDISPUTED THAT EMHT HOLDS TITLE TO THE 84TH STREET PROPERTY AT ISSUE IN THIS
MATTER. THE RECEIVER, LAWFULLY STANDING IN THE SHOES OF THE TRUSTEE AALT, PETITIONED
THIS COURT TO SELL THE 84TH STREET PROPERTY AND DISTRIBUTE THE PROCEEDS ACCORDINGLY.
MOREOVER, THE ORDER APPOINTING THE RECEIVER GRANTS THE RECEIVER THE AUTHORITY TO "
[C]ONDUCT THE BUSINESS OPERATIONS OF [AALT], AND THE ENTITIES [IT] CONTROL[S]." .




AS STATED FROM THE BENCH UPON CONCLUSION OF THE HEARING HELD ON JANUARY 9, 2007,
THIS COURT WAS ASKED TO ANALYZE THE ISSUES BETWEEN THE GOVERNMENTAL AGENCIES AND
RONALD STEPHEN HOLT, AND AS PART OF THAT ACTION, MANY DEFENDANTS WERE LISTED SOLELY
FOR PURPOSES OF EQUITABLE RELIEF. AALT WAS ONE SUCH DEFENDANT. THE RECEIVER WAS
THEN APPOINTED AND DIRECTED BY THIS COURT TO SEIZE ALL ASSETS OF THOSE DEFENDANTS AND
DETERMINE WHAT, IF ANY, OF THOSE ASSETS WERE DERIVED OR HAD IN THEIR HOLDING, FUNDS
THAT CAME FROM THE IFA. THE 84TH STREET PROPERTY WAS A PROPERTY LISTED IN THE NAME OF
AALT. THE RECEIVER WAS APPOINTED BY THIS COURT TO SEIZE THOSE ASSETS AND REPORTED
BACK THAT THE COURT HAD TWO OPTIONS: (1) ORDER THE RECEIVER TO SELL THIS PROPERTY
AND PAY OFF ITS INDEBTEDNESS AND TO PROVIDE WHATEVER REMAINDERS TO THE BENEFICIARIES
AS KNOWN, OR (2) RELEASE THE RECEIVER FROM HIS OBLIGATIONS TO HOLD THIS PROPERTY.

THE COURT NOTED THAT IF IT WERE TO DECIDE TO RELEASE THE RECEIVER OF ITS OBLIGATIONS,
THEN IT WOULD BE NECESSARY FOR THE COURT TO APPOINT SOMEONE TO ADMINISTER THE TRUST.
HOWEVER, BASED ON THE TESTIMONY AND EVIDENCE PRESENTED TO THE COURT AT THE JANUARY
9, 2007 HEARING, MR. JORDAN FAILED TO SHOW HIMSELF TO BE A PERSON QUALIFIED TO
UNDERTAKE THOSE OBLIGATIONS AND RESPONSIBILITIES ON BEHALF OF THE COURT.
FURTHERMORE, MR. JORDAN HAS SHOWN THE COURT NO BINDING AUTHORITY THAT WOULD
PERMIT THIS COURT TO TURN THE PROPERTY OVER TO HIM TO MANAGE. AS SUCH, THE COURT
ORDERED THE RECEIVER TO DISPOSE OF THE PROPERTY, PAY OFF ALL INDEBTEDNESS, AND
DISTRIBUTE THE FUNDS TO THE LEGITIMATE BENEFICIARIES AS THEY MAY EXIST. THE COURT FINDS
NO REASON TO VACATE OR AMEND ITS FEBRUARY 6, 2007 FINAL JUDGMENT. THEREFORE,

*4 IT IS ORDERED THAT RESPONDENT BARRY T. JORDAN'S MOTION FOR NEW TRIAL AND/OR
TO ALTER OR AMEND JUDGMENT REGARDING PETITION NO. 24 (Doc. 337) 1s DENIED.

IT IS FURTHER ORDERED THAT THE RESPONDENT BARRY T. JORDAN'S MOTION TO STAY
REGARDING PETITION NO. 24 (Doc. 338) 1s DENIED As MOOT.
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