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POSNER, CIRCUIT JUDGE.

*1 THIS APPEAL PRESENTS AN ISSUE CONCERNING THE CONTROL OF PROPERTY IN PARALLEL PROCEEDINGS. INVESTORS IN A HEDGE
FUND CALLED PIRANHA CAPITAL SUED PIRANHA IN AN ILLINOIS STATE COURT, CLAIMING VIOLATIONS OF FEDERAL SECURITIES LAW
AS WELL AS STATE LAW. BY SERVING THE SUMMONS ON ANOTHER COMPANY, PERSHING LLC, THE PLAINTIFFS AUTOMATICALLY
ATTACHED $1 MILLION HELD IN PIRANHA'S ACCOUNT WITH PERSHING. 735 ILCS 5/4-126; MAPLEHURST FARMS, INC. V. GREATER
ROCKFORD ENERGY & TECHNOLOGY Co., 521 N.E.2D 1270, 1272 (ILL.APP.1988). PIRANHA REMOVED THE CASE TO THE FEDERAL
DISTRICT COURT IN CHICAGO, AND, HAVING REMOVED, FILED A MOTION IN THE DISTRICT COURT TO VACATE THE ATTACHMENT. BUT
WHEN NO ONE FROM PIRANHA SHOWED UP TO ARGUE THE MOTION, THE DISTRICT COURT DENIED IT, AND SO THE ATTACHMENT
REMAINED IN EFFECT. 28 U.S.C. § 1450. THE INVESTORS WENT ON TO OBTAIN A JUDGMENT FOR ALMOST $1 MILLION IN THE
DISTRICT COURT PROCEEDING, AND THEY ATTEMPTED TO COLLECT IT BY FILING A MOTION IN THAT COURT TO ORDER PERSHING TO
TURN OVER TO THEM THE MONEY IN PIRANHA'S ACCOUNT WITH PERSHING.

WHILE THAT MOTION WAS PENDING, THE COMMODITY FUTURES TRADING COMMISSION SUED TWO ADVISERS OF PIRANHA IN THE
FEDERAL DISTRICT COURT FOR THE NORTHERN DISTRICT OF CALIFORNIA, CHARGING THEM WITH VIOLATIONS OF THE COMMODITY
EXCHANGE ACT FOR CAUSING IMPROPER DIVERSION OF ASSETS OF THE INVESTORS IN PIRANHA TO THE DEFENDANTS. THE COURT
ISSUED A PRELIMINARY INJUNCTION AGAINST THE COMMENCEMENT, PROSECUTION, LITIGATION, OR ENFORCEMENT OF ANY SUIT
WITH RESPECT TO PIRANHA. IT ALSO APPOINTED ROBB EVANS & ASSOCIATES AS A TEMPORARY RECEIVER FOR MATTERS RELATING
TO PIRANHA, TO RECOVER AS MUCH MONEY AS POSSIBLE FOR THE INVESTORS. THE RECEIVER TRACED SOME OF THE ASSETS TO THE
ACCOUNT AT PERSHING AND DIRECTED PERSHING TO TRANSFER THE MONEY IN THE ACCOUNT TO HIM. DISCOVERING THAT THE
FUNDS HAD ALREADY BEEN ATTACHED BY THE PLAINTIFFS IN THE CHICAGO SUIT, THE RECEIVER INTERVENED IN THAT SUIT (NOW IN
THE COLLECTION PHASE) AND MOVED TO VACATE THE ATTACHMENT. HE ALSO OPPOSED THE PLAINTIFFS' PENDING MOTION FOR
TURNOVER.

THE DISTRICT COURT IN CHICAGO DENIED THE MOTION FOR TURNOVER ON THE GROUND THAT THE INJUNCTION ENTERED IN
CALIFORNIA, WHICH WAS DIRECTED AGAINST " THE DEFENDANTS, AND ALL OTHER PERSONS AND ENTITIES," BOUND THE
PLAINTIFFS BECAUSE THEY WERE INCLUDED IN " ALL OTHER PERSONS AND ENTITIES." IN THE SAME ORDER THE DISTRICT COURT
ALSO GRANTED THE RECEIVER'S MOTION TO VACATE THE ATTACHMENT, ON THE GROUND THAT THE RECEIVER " IS BEST EQUIPPED TO
UNDERTAKE THE ORDERLY ADMINISTRATION OF THE ASSETS OF THE PIRANHA FUND."

THE PLAINTIFFS APPEAL FROM THE ORDER DENYING TURNOVER AND VACATING THE ATTACHMENT. THE RECEIVER ASKS US TO
DISMISS THE APPEAL ON THE GROUND THAT IT IS MOOT BECAUSE THE PLAINTIFFS DID NOT TRY TO STAY THE DISTRICT COURT'S



DENIAL OF THE TURNOVER MOTION AND AS A RESULT PERSHING HAS TRANSFERRED THE $1 MILLION TO THE RECEIVER, WHO ARGUES
THAT SINCE HE RECEIVED THE MONEY AS AN AGENT FOR THE NORTHERN DISTRICT OF CALIFORNIA THE MONEY HAS BEEN
WITHDRAWN FROM THE CONTROL OF THE DISTRICT COURT IN CHICAGO. FEDERAL SAVINGS & LOAN INS. CORP. V. PSL REALTY Co., 630
F.2D 515, 521 (77H CiR.1980), INDEED HOLDS THAT WHEN A COURT-APPOINTED RECEIVER TAKES PROPERTY, IT IS HELD BY THE
DISTRICT COURT THAT APPOINTED HIM. BUT THAT IS A MATTER OF CUSTODY; IT DOES NOT AFFECT THE ATTACHMENT, OR, STATED
OTHERWISE, THE BENEFICIAL OWNERSHIP OF THE PROPERTY, OR OTHER RIGHTS IN IT. AND SO IT DOES NOT EXTINGUISH THE
PLAINTIFFS' INTEREST IN THE PROPERTY. BUT WITHOUT THE ATTACHMENT THAT THE DISTRICT COURT HAS VACATED, THE JUDGMENT
THE PLAINTIFFS OBTAINED IN THE DISTRICT COURT IN CHICAGO DID NOT CREATE A JUDGMENT LIEN-A LIEN THAT WOULD RELATE
BACK TO THE DATE OF THE ATTACHMENT AND THUS POTENTIALLY GIVE THEM PRIORITY OVER PIRANHA'S OTHER CREDITORS.
MARCHANT V. ARTISTS EMBASSY, INC., 166 N.E.2D 311, 314-15 (ILL.APP.1960); UNITED STATES V. SECURITY TRUST & SAVINGS BANK,
340 U.S. 47, 50 (1950) (CALIFORNIA LAW); BJORK V. UNITED STATES, 486 F.2D 934, 939 N. 8 (7TH CiR.1973). SO THE APPEAL,
SEEKING RESTORATION OF THE ATTACHMENT, IS NOT MOOT.

*2 BUT CAN A COURT IN CHICAGO ISSUE AN ORDER THAT WILL AFFECT FUNDS HELD BY A COURT IN CALIFORNIA? IN THIS CASE IT
CAN, BECAUSE THE RECEIVER INTERVENED IN THE CHICAGO SUIT AND BY DOING SO SUBMITTED HIMSELF TO THE JURISDICTION OF
THE COURT IN WHICH THAT SUIT WAS PENDING. IN RE BAYSHORE FORD TRUCKS SALES, INC., 471 F.3D 1233, 1248 (11TH
CIR.2006); COUNTY SECURITY AGENCY V. OHIO DEPT. OF COMMERCE, 296 F.3D 477, 483 (6TH CIR.2002). HE CAN THEREFORE BE
ORDERED TO ACKNOWLEDGE THE PLAINTIFFS' CLAIM TO THE FUNDS. WHAT IS MORE, HE CAN AND SHOULD BE ORDERED TO TURN
OVER TO THE PLAINTIFFS THE MONEY SEIZED FROM PIRANHA'S ACCOUNT WITH PERSHING, SINCE " AS BETWEEN TWO COURTS OF
CONCURRENT AND COORDINATE JURISDICTION, THE COURT WHICH FIRST OBTAINS JURISDICTION AND CONSTRUCTIVE POSSESSION
OF PROPERTY ... [NAMELY THE $1 MILLION IN THE PERSHING ACCOUNT] IS ENTITLED TO RETAIN IT WITHOUT INTERFERENCE AND
CANNOT BE DEPRIVED OF ITS RIGHT TO DO SO." HARKIN V. BRUNDAGE, 276 U.S. 36, 43 (1928); SEE PRINCESS LIDA OF THURN &
TAX1s v. THompson, 305 U.S. 456, 466 (1939); UNITED STATES v. $79,123.49 IN U.S. CASH & CURRENCY, 830 F.2D 94, 96-97
(71H C1R.1987); CARTER OIL CO. V. MCQUIGG, 112 F.2D 275, 281 (771H CIR.1940); MADEWELL v. Downs, 68 F.3D 1030, 1041 N.

13 (87H CIR.1995).

THIS CASE IS LIKE WARSHAWSKY & CO. V. ARCATA NATIONAL CORP., 552 F.2D 1257, 1260 (77H CiR.1977). THE PLAINTIFF IN A
SUIT IN THE FEDERAL DISTRICT COURT IN CHICAGO MOVED FOR A PRELIMINARY INJUNCTION TO RESTRAIN THE DEFENDANTS FROM
PROSECUTING A SUIT IN THE NORTHERN DISTRICT OF CALIFORNIA BASED ON A CLAIM THAT WAS A COMPULSORY COUNTERCLAIM IN
THE ILLINOIS SUIT. THE DISTRICT COURT IN CHICAGO GRANTED THE MOTION BUT THEN TURNED AROUND A MONTH LATER AND
VACATED IT, AND WE HELD THAT THAT WAS AN ABUSE OF DISCRETION. ID. AT 1265. LIKEWISE HERE. THE DISTRICT COURT IN
CHICAGO OBTAINED JURISDICTION OVER THE PLAINTIFFS' CASE AND WITH IT CONTROL OF THE PIRANHA ACCOUNT IN PERSHING,
AND THERE WAS NO BASIS FOR ITS RELINQUISHING THAT CONTROL JUST BECAUSE ANOTHER SUIT HAD BEEN FILED ELSEWHERE. THE
CALIFORNIA SUIT WAS NOT FILED UNTIL SIX MONTHS AFTER THE PLAINTIFFS IN CHICAGO HAD ATTACHED THE MONEY HELD BY
PERSHING, AND THE FINAL JUDGMENT LATER ENTERED BY THE DISTRICT COURT IN CHICAGO PERFECTED THE PLAINTIFF'S JUDGMENT
LIEN AS OF THE DATE OF THE ATTACHMENT. EVEN IF THE CALIFORNIA PROCEEDING WERE A BANKRUPTCY PROCEEDING, THE
PLAINTIFFS WOULD IN ALL LIKELIHOOD BE ENTITLED TO ENFORCE THEIR CHICAGO JUDGMENT LIEN, PURSUANT TO THE PRINCIPLE
THAT (WITH IMMATERIAL EXCEPTIONS) LIENS PASS THROUGH BANKRUPTCY UNAFFECTED. DEWSNUP V. TiMM, 502 U.S. 410, 417
(1992); JoHNnSON V. HOME STATE BANK, 501 U.S. 78, 83 (1991); LONG V. BuLLARD, 117 U.S. 617 (1886); IN RE PAEPLOW, 972
F.2D 730, 735 (71H CiIr.1992) (" CREDITORS ARE NOT PROHIBITED FROM EXECUTING A JUDGMENT LIEN AGAINST A DISCHARGED
DEBTOR'S PROPERTY, AS LONG AS THE JUDGMENT WAS OBTAINED BEFORE DISCHARGE" ); 4 COLLIER ON BANKRUPTCY §
524.02[1] (ALAN N. RESNICK ET AL., EDS., 15TH ED. REV.2007). THE TRUSTEE IN BANKRUPTCY WOULD ASSUME THE POSITION
OF A HYPOTHETICAL LIEN CREDITOR AT THE MOMENT OF THE BANKRUPTCY FILING, 11 U.S.C. § 544(A), AND THE RECIPIENT OF A
JUDGMENT LIEN PERFECTED WELL BEFORE 90 DAYS PRIOR TO THE FILING, THUS ELIMINATING THE POSSIBILITY OF A VOIDABLE-
PREFERENCE ACTION, § 547(B)(4), WOULD TRUMP THE TRUSTEE'S CLAIM. BUT THAT IS NEITHER HERE NOR THERE. THE
PROCEEDING IN CALIFORNIA IS NOT A BANKRUPTCY PROCEEDING, AND THE RECEIVER DOES NOT ARGUE FOR A DEPARTURE FROM THE
ORDINARY RULES GOVERNING PRIORITY BETWEEN PROCEEDINGS IN TWO COURTS WHEN THE SAME PROPERTY IS AT ISSUE IN BOTH
PROCEEDINGS.

*3 ALTHOUGH THE COMMISSION HAS NOT SOUGHT TO PARTICIPATE IN THIS PROCEEDING, WE INVITED IT TO EXPRESS ITS VIEWS
CONCERNING THE POSSIBLE IMPACT OF THIS APPEAL ON THE COMMISSION'S SUIT IN CALIFORNIA, SPECIFICALLY WHETHER THE
RELIEF SOUGHT BY THE PLAINTIFFS IN THIS APPEAL WOULD IF GRANTED ADVERSELY AFFECT THE COMMISSION'S SUIT. THE
COMMODITY FUTURES TRADING ACT AUTHORIZES THE COMMISSION TO PROMULGATE REGULATIONS GOVERNING THE LIQUIDATION
OF COMMODITY BROKERS THAT ARE IN CHAPTER 7 BANKRUPTCY, 7 U.S.C. § 24(A)(3); 11 U.S.C. §§ 761-767, BUT THE
COMMISSION'S STATEMENT DOES NOT CITE ANY OF THOSE STATUTES, OR ANY OTHER SOURCE OF AUTHORITY TO REGULATE THE
INSOLVENCY OF PIRANHA OR OF THE ADVISERS (ASSUMING THEY ARE INSOLVENT TOO) THAT THE COMMISSION SUED IN
CALIFORNIA. THE COMMISSION CONTENDS ONLY THAT IT WOULD BE " UNFAIR" FOR THE INVESTORS IN THE CHICAGO SUIT TO
ENJOY A PRIORITY OVER OTHER CLAIMANTS TO THE PROCEEDS OF THE CALIFORNIA RECEIVERSHIP; IT SUGGESTS NO BASIS IN ANY
STATUTE, REGULATION, OR JUDICIAL DECISION FOR THE CONTENTION. STATED OTHERWISE, NO FEDERAL INTEREST IN THE RELATIVE
PRIORITIES OF DIFFERENT CLAIMANTS TO PIRANHA'S ASSETS HAS BEEN SHOWN.

THE DISTRICT COURT'S ORDER VACATING THE ATTACHMENT AND DENYING TURNOVER IS THEREFORE REVERSED WITH INSTRUCTIONS
TO REINSTATE THE ATTACHMENT AND ORDER THE RECEIVER TO TURN OVER TO THE PLAINTIFFS THE MONEY THE RECEIVER OBTAINED
FROM PIRANHA'S ACCOUNT WITH PERSHING.

REVERSED AND REMANDED WITH DIRECTIONS.

C.A.7 (ILL.),2007.
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